Monday 

September  10,  1979 


Part  IV 

Securities  and 
Exchange 

Commission _ 

Advertising  by  Investment  Companies 


52816 


Federal  Register  /  Vol.  44.  No.  176  /  Monday.  September  10, 1979  /  Rules  and  Regulations 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Release  Nos.  33-6116,  IC-10852;  File  No. 
S7-705] 

Advertising  by  Investment  Companies 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

summary:  The  Commission  is  adopting 
a  rule  which  permits  a  new  type  of 
investment  company  advertising,  in  the 
form  of  an  “omitting"  prospectus, 
subject  to  certain  restrictions  and 
conditions.  It  is  also  adopting  two 
amendments  to  existing  rules.  One 
amendment  removes  the  restriction 
limiting  the  use  of  certain  information  in 
tombstone  advertisements  by 
investment  companies  to  companies 
whose  registration  statements  under  the 
Securities  Act  of  1933  have  become 
effective,  and  the  other  modifies  a  filing 
requirement  with  respect  to 
advertisements  under  the  new  rule  being 
adopted  herein. 

EFFECTIVE  DATE:  August  31. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  B.  Judd,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
(202)  755-0213. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Securities  and 
Exchange  Commission  has  adopted  a 
rule  under  the  Securities  Act  of  1933  (the  • 
"1933  Act")  [15  U.S.C.  77a  et  seq.) 
permitting  any  investment  company 
which  is  registered  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”) 

[15  U.S.C.  80a  et  seq.],  and  which  is 
selling  or  proposing  to  sell  its  securities 
under  a  registration  statement  filed 
under  the  1933  Act,  to  advertise  with 
respect  to  the  securities  referred  to  in 
such  registration  statement  so  long  as 
the  advertisement  (1)  appears  in  a  bona 
fide  newspaper  or  magazine  or  on  radio 
or  television,  (2)  contains  only 
information  the  substance  of  which  is 
included  in  the  company’s  full 
prospectus,  (3)  states  conspicuously 
from  whom  a  prospectus  containing 
more  complete  information  can  be 
obtained  and  that  an  investor  should 
read  that  prospectus  carefully  before 
investing,  and  (4)  if  used  prior  to 
effectiveness  of  the  registration 
statement,  contains  the  statement 
required  by  Rule  433(b)  [17  CFR 
230.433(b)]  under  the  1933  Act. 

The  Commission  also  has  adopted  an 
amendment  to  Rule  134  [17  CFR  230.134] 


under  the  1933  Act,  concerning 
“tombstone"  advertisements.  The 
amendment  removes  the  prohibition 
presently  contained  in  that  rule  with 
respect  to  the  use  by  investment 
companies,  during  the  time  between  the 
filing  of  a  registration  statement  and  the 
time  such  statement  becomes  effective, 
of  an  advertisement  containing 
information  that  the  rule  formerly 
permitted  only  after  the  registration 
statement  had  become  effective.  In 
addition,  the  Commission  has  adopted 
an  amendment  to  Rule  424  [17  CFR 
230.424]  under  the  1933  Act  to  provide 
that  advertisements  pursuant  to  the  new 
rule  being  adopted  herein  need  not  be 
filed  as  part  of  the  company’s 
registration  statement.  However,  such 
advertisements  must  otherwise  be  filed 
in  accordance  with  Rule  424. 

1.  Background 

The  adoption,  of  new  Rule  434d  and 
the  amendment  of  Rule  134  were 
proposed  in  Release  Nos.  33-5833,  IC- 
9811  on  June  3, 1977.* 

The  notice  invited  interested  persons 
to  submit  views  and  comments  on  the 
proposed  rule  and  the  proposed 
amendment. 

New  Rule  434d  was  proposed 
primarily  to  permit  investment 
companies  to  publish  advertisements 
containing  a  broader  range  of 
information  than  is  permitted  in 
tombstone  advertisements  under  Rule 
134,  thereby  assisting  investors  in 
considering  alternative  investment 
opportunities.  In  this  regard,  the 
Commission  noted  in  the  release 
containing  the  proposed  rule  that 
institutions  such  as  savings  and  loan 
companies  and  insurance  companies, 
which  compete  with  investment 
companies  for  investor  interest,  are  not 
subject  to  the  same  advertising 
limitations  as  investment  companies, 
and  thus  existing  limitations  on 
investment  company  advertising  may 
have  had  the  effect  of  restricting  the 
availability  to  investors  of  information 
about  all  relevant  investment 
possibilities.  The  amendment  to  existing 
Rule  134  was  intended  to  remove  a 
seemingly  unnecessary  restriction  as  to 
the  time  when  tombstone 
advertisements  under  that  rule  could  be 
used. 

The  proposed  new  Rule  434d  was  the 
subject  of  considerable  controversy,  but 
upon  consideration  of  the  public 
comments  the  Commission  has 
determined  to  adopt  that  rule  with 
certain  modifications.  In  connection 
with  the  adoption  of  Rule  434d,  the 
Commission  is  also  adopting  an 

’  42  KR  30379. 


amendment  to  a  filing  requirement 
contained  in  existing  Rule  424.  The 
proposed  amendment  to  Rule  134  was 
the  subject  of  relatively  little  comment, 
and  the  Commission  has  determined  to 
adopt  that  amendment  as  proposed.  The 
Commission’s  determinations  with 
respect  to  these  matters  are  discussed 
below. 

1.  New  Rule  434d 

Although  none  of  the  commenters 
opposed  an  easing  of  the  restrictions  on 
investment  company  advertising,  a 
number  of  commenters  argued  that 
’  proposed  Rule  434d  was  not  the  proper 
vehicle  to  accomplish  this  purpose. 
SpeciBcally,  commenters  objected  to  the 
fact  that  advertisements  under  a  rule 
adopted  pursuant  to  section  10(b]  of  the 
1933  Act  would  constitute  prospectuses 
for  purposes  of  the  1933  Act,  and 
prospectus  liability  could  result  from 
false  or  misleading  statements  of 
material  fact  in  such  advertisements.  As 
an  alternative,  it  was  suggested  that 
expanded  investment  company 
advertising  be  permitted  pursuant  to 
section  2(10](b)  of  the  1933  Act.  Section 
2(10)(b)  provides  an  exception  to  the 
deHnition  of  “prospectus.” 
Advertisements  pursuant  to  a  rule  under 
that  section  would  not  be  subject  to  the 
provisions  of,  inter  alia,  section  12(2)  of 
the  1933  Act,  which  provides  a  civil 
remedy  for  investors  who  purchase 
securities  as  a  result  of  a  false  or 
misleading  prospectus. 

The  Commission  is  not  persuaded  that 
amendment  of  its  rules  under  section 
2(10)(b)  to  permit  mutual  fund 
advertisements  to  contain  significantly 
more  information  than  is  presently 
permitted  in  “tombstone” 
advertisements  pursuant  to  Rule  134 
under  that  section  would  be  consistent 
with  the  protection  of  investors.  Thus, 
apart  from  the  legal  question  of  whether 
the  Commission  would  have  the 
authority  to  permit  “tombstone” 
advertisements  to  include  information 
on  performance,  for  example,  with  no 
prospectus  liability  for  false  or 
misleading  advertisements,  the 
Commission  does  not  believe  that  rule 
making  under  section  2(10)(b)  is  a 
reasonable  alternative  to  adoption  of 
proposed  Rule  434d  as  a  means  of 
signiHcantly  expanding  the  range  of 
permissible  investment  company 
advertising  and  thereby  enabling 
investors  to  be  more  fully  informed  as  to 
available  investment  alternatives. 
Furthermore,  since  the  rule  is 
permissive,  obviously  investment 
companies  need  not  make  use  of  the  rule 
if  they  do  not  choose  to  do  so.  In  this 
regard,  in  order  to  make  clear  that  the 
rule  does  not,  to  any  extent,  supplant 
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Rule  134,  the  rule  explicitly  provides 
that  it  does  not  apply  to  advertisements 
which  are  excepted  from  the  definition 
of  prospectus  by  section  2(10]  of  the  Act 
and  Rule  134  thereunder.  Conversely,  an 
advertisement  which  contains 
information  beyond  that  permitted 
under  Rule  134  is  a  prospectus  imder 
current  law  and  the  rule  adopted  herein 
will  not  alter  that  status.  Such  a 
prospectus  may  qualify  imder  Rule  434d. 
however,  if  the  provisions  of  that  rule 
are  met.  Accordingly,  the  Commission 
has  determined  to  adopt  proposed  Rule 
434d  with  the  modifications  discussed 
below. 

In  response  to  comments,  the 
Commission  has  decided  to  eliminate 
the  proposed  requirement  that 
advertisements  under  the  rule  not 
exceed  600  words.  That  limitation  has 
been  designed  to  keep  advertisements 
under  the  rule  from  being  so  long  that 
the  advertisement,  rather  than  the 
section  10(a)  propectus,  might  be  viewed 
as  the  primary  sales  document  for 
mutual  fund  shares.  However,  after 
consideration  the  Commission  now 
believes  that  the  expense  of  advertising 
will  function  as  a  deterrent  to  unduly 
long  advertisements,  and  that  the  600 
word  limit  therefore  is  not  needed. 

The  Commission  has  also  decided  to 
modify  the  proposed  requirement  that 
all  advertisements  pursuant  to  Rule  434d 
appear  in  a  “newspaper  or  magazine  of 
general  circulation.”  Specifically,  the 
Commission  has  determined  that  it 
would  be  inappropriate  not  to  permit 
advertisements  under  the  rule  from 
being  carried  on  radio  or  television,  and 
the  rule  as  adopted  therefore  permits 
advertisements  on  radio  and  television 
subject  to  the  same  conditions  that 
apply  to  advertisements  in  print  media. 

In  addition,  with  respect  to 
advertisements  in  print  media,  the  rule 
as  adopted  omits  the  “general 
circulation”  requirement  and  instead 
contains  a  requirement  that  the 
newspaper  or  magazine  be  “bona  fide.” 
The  purpose  of  the  proposed  “general 
circulation"  limitation  was  to  preclude  * 
the  use  of  the  rule  for  advertisements 
sent  by  direct  mail.  Direct  mail 
advertisements  may  have  a  greater 
potential  than  newspaper  or  magazine 
advertisements  for  supplanting  the  full 
section  10(a)  prospectus  as  the  primary 
selling  document.* However,  it  appears 
from  some  public  comments  that  the 
“general  circulation”  limitation  might  be 
interpreted  as  excluding  publications 
with  a  limited  circulation,  such  as 


*  Sales  literature  may  be  sent  by  direct  mail  under 
section  2(10)(a)  of  the  1933  Act.  Such  sales 
literature,  however,  must  be  accompanied  or 
preceded  by  a  full  prospectus. 


professional  journals.  The  substitution 
of  the  "bona  fide”  limitation  for  the 
“general  circulation”  limitation  is 
intended  to  make  clear  that 
advertisements  under  the  rule  may 
appear  in  any  legitimate  publication, 
including  a  specialized  one. 

Certain  commenters  objected  to  the 
rule’s  limitation  of  advertising  content  to 
information  the  substance  of  which  is 
contained  in  the  investment  company's 
section  10(a)  prospectus.  Any  expansion 
of  investment  company  advertising  by 
means  of  a  rule  promulgated  under 
section  10(b)  of  the  1933  Act  must 
contain  this  limitation,  however, 
because  section  10(b)  provides  authority 
only  for  a  prospectus  which  “omits  in 
part”  or  “summarizes”  information  in 
the  section  10(a)  prospectus,  some  of  the 
commenters  objecting  to  this  limitation 
suggested  that  more  guidance  be  given 
regarding  what  information  would  be 
permitted  in  advertisments  under  the 
rule.  The  intent  of  the  limitation  is  to 
ensure  that  all  material  facts  included  in 
advertisments  under  the  rule  appear  in 
the  company’s  section  10(a)  prospectus. 
Precise  tracking  of  the  language  used  in 
the  section  10(a)  prospectus  is  not 
required.  Moreover,  items  such  as 
headlines,  logos,  or  pictures  in  printed 
advertisements,  and  music  or  pictures  in 
broadcast  advertisments,  can  be  used 
even  though  they  are  not  part  of  the 
section  10(a]  prospectus,  so  long  as  they 
do  not  contain  material  facts  not 
included  in  the  section  10(a)  prospectus. 

Some  commentators  requested  that 
the  Commission  indicate  what 
information  should  be  included  in  an 
advertisement  under  Rule  434d  in  order 
to  make  the  advertisement  not 
misleading.  The  question  of  whether  a 
particular  advertisment  omits  material 
facts  necessary  to  make  the  statements 
made  not  misleading  will  depend  upon 
the  content  of  such  statements  and 
guidance  as  to  what  additional 
information  would  be  necessary  in  each 
case  to  make  the  particular  statement 
made  not  misleading  is,  therefore,  not 
possible.  However,  the  Commission  has 
proposed  an  interpretative  rule  which 
would  give  general  guidance  as  to  some 
types  of  representations  or 
presentations  in  investment  company 
sales  literature  which  might  be 
misleading.* 

The  Commission  notes  that,  under 
section  12(2),  only  an  untrue  statement 
of  material  fact,  or  an  omission  of  a 
material  fact  necessary  to  make  the 
statements  made  not  misleading,  gives 
rise  to  possible  liability.  Accordingly,  an 
advertisement  which  contains  only 


*  Release  Nos.  33-6034.  34-15621,  and  IC-10621. 
March  8. 1979.  44  FR  16935. 


statements  that  are  true,  and  does  not 
omit  facts  needed  to  make  those 
statements  not  misleading,  would  not 
provide  a  basis  for  liability  under 
section  12(2)  merely  because  facts  which 
were  included  in  the  full  prospectus 
were  not  included  in  the  advertisement. 

The  Commission  has  decided  to 
eliminate  the  filing  requirement 
contained  in  Rule  434d  when  it  was 
submitted  for  public  comment.  Because 
advertisements  under  the  rule  will  be 
prospectuses,  they  will  be  subject  to  the 
filing  requirements  of  the  Commission’s 
existing  Rule  424  under  the  1933  Act, 
and  a  separate  filing  requirement  in  the 
new  rule  does  not  appear  necessary. 

Section  10(b)  provides,  however,  that 
a  prospectus  permitted  thereunder  shall 
be  filed  as  part  of  the  registration 
statement  unless  the  Commission 
provides  otherwise.  The  Commission  is 
exempting  prospectuses  permitted  under 
the  new  rule  from  the  requirements  that 
they  be  filed  as  part  of  the  registration 
statement  for  two  reasons.  The  first  is 
that  all  material  facts  included  in  such  a 
prospectus  are  required  to  be  included 
in  the  registration  statement.  The  second 
is  that  if  such  a  prospectus  were  filed  as 
part  of  the  registration  statement,  it 
would  constitute  an  amendment  to  that 
statement  which  would  not  become 
effective  until  clearance  by  the 
Commission.  This  could  result  in 
unnecessary  delays  in  the  use  of 
advertisements.  Furthermore,  the 
Commission  is  amending  Rule  424  to 
provide  that  the  requirement  of 
subsection  (a)  of  that  rule  that 
prospectuses  used  prior  to  the  effective 
date  of  a  company’s  registration 
statement  be  filed  as  a  part  of  the 
registration  statement  will  not  apply  to 
advertisments  under  the  new  rule.*  It 
should  be  noted  that  a  filing  pursuant  to 
Rule  424  also  will  satisfy  the  filing 
requirement  for  sales  literature 
contained  in  secti.on  24(b)  of  the  1940 
Act. 

2.  Amendment  of  Rule  134 

The  proposed  modification  of  Rule  134 
would  allow  tombstone  advertisements 
by  investment  companies  to  contain 
certain  information  prior  to  the  effective 
date  of  the  company’s  registration 
statement  under  the  1933  Act,  which 
information  may  presently  be  used  only 


*The  amendment  to  Rule  424  was  not  proposed 
for  comment  as  such.  However,  Rule  434d  provides 
that  advertisements  under  the  rule  need  not  be  Hied 
as  part  of  the  registration  statement,  and  the  fact 
that  Rule  424  is  being  amended  to  conform  to  that 
provision  of  Rule  434d  represents  only  a  technical 
change  from  the  proposed  rule.  For  this  reason,  and 
because  the  amendment  to  Rule  424  imposes  no 
burden  upon  any  person,  the  Commission  finds  that 
notice  and  public  procedure  upon  the  amendment  to 
Rule  424  as  such  are  unnecessary. 
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after  the  effective  date  of  the 
registration.  This  amendment  was 
addressed  by  only  three  commenters, 
two  of  whom  supported  it  and  the  other 
of  whom  opposed  it  The  sole  objection 
to  the  proposed  amendment  was  based 
on  an  assertion  that  staff  review  of 
registration  statements  often  results  in 
changes  in  the  disclosures  and  even  in 
the  basic  concepts  of  the  registrant.  The 
Commission  believes  that,  although 
changes  in  registration  statements  and 
prospectuses  frequently  are  made  as  a 
result  of  staff  review  and  comments, 
such  changes  are  unlikely  to  affect  items 
permitted  to  be  included  in  tombstone 
advertisements.  Even  companies  with 
elTective  registration  statements 
occasionally  make  significant  changes 
in  their  modes  of  operation,  and  this 
normally  does  not  cause  serious 
problems  with  their  advertising  copy. 
Moreover,  even  if  changes  were  made  in 
the  registration  statement  which  altered 
the  accuracy  of  information  contained  in 
a  company’s  advertisements,  the 
company  would  have  an  opportunity  to 
correct  these  inaccuracies  prior  to  sale 
of  shares  to  prospective  investors,  since 
no  sales  could  be  made  until  the 
registration  statement  became  effective. 

It  should  be  noted  that  the 
modification  of  Rule  134  does  not  result 
in  any  change  in  the  permissible  content 
of  tombstone  advertisements  by 
investment  companies.  All  information 
permitted  to  be  used  in  a  tombstone 
advertisement  during  the  “wauting 
period"  under  the  amended  Rule  134  is 
information  that  can  be  used  at  a  later 
date  in  such  advertisements  under  the 
existing  rule.  The  present  restriction  on 
“waiting  period"  advertisements  applies 
only  to  Investment  companies,  since 
only  such  companies  may  use  the  ' 
expanded  tombstone  advertisements 
provided  for  in  Rule  134(d)(3](iii).  There 
does  not  appear  to  be  any  compelling 
reason  to  disallow  advertising  which 
otherwise  complies  with  Rule  134  during 
an  investment  company's  "waiting 
period,” 

(Secs.  2(10),  10(b).  10(c),  10(d).  10(f).  and  19(a) 
of  the  1933  Act  (15  U.S.C.  77b(10).  77j(b). 
77j(c),  77j(d).  77j(f).  and  778(a)].) 

In  consideration  of  the  foregoing,  the 
Commission  hereby  amends  Part  230  of 
Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 


§  230.134  [Amended] 

1.  In  §  230.134,  paragraph  (a](3)[iii)  is 
amended  by  deleting  the  words  “whose 
registration  statement  under  the  Act  is 
effective”  immediately  preceding 
paragraph  (A). 

2.  Paragraph  (a)  of  §  230.424  is 
amended  to  provide  as  follows: 

§  230.424  Filing  of  prospectuses,  number 
of  copies. 

(a)  Five  copies  of  every  form  of 
prospectus  sent  or  given  to  any  person 
prior  to  the  effective  date  of  the 
registration  statement  which  varies  from 
the  form  or  forms  of  prospectus  included 
in  the  registration  statement  as  filed 
pursuant  to  §  230.402(a]  of  this  chapter 
shall  be  filed  as  a  part  of  the  registration 
statement  not  later  than  the  date  such 
form  of  prospectus  is  first  sent  or  given 
to  any  person:  Provided,  however,  That 
an  investment  company  advertisement 
which  is  deemed  to  be  a  prospectus 
pursuant  to  §  230.434d  of  this  chapter 
and  which  is  required  to  be  filed 
pursuant  to  this  paragraph  shall  not  be 
filed  as  part  of  the  registration 
statement. 

***** 

3.  By  adding  a  new  §  230.434d,  to 
provide  as  follows: 

§  230.434d  Advertisement  by  an 
investment  company  as  satisfying 
requirements  of  section  10. 

(a)  An  advertisement,  other  than  one 
excepted  from  the  definition  of 
prospectus  by  section  2(10)  of  the  act 
and  rule  134  thereunder,  shall  be 
deemed  to  be  a  prospectus  under  section 
10(b)  of  the  act  for  the  purpose  of 
section  5(b)(1)  of  the  act  if 

(1)  It  is  with  respect  to  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  which 
is  selling  or  proposing  to  sell  its 
securities  pursuant  to  a  registration 
statement  which  has  been  filed  under 
the  act, 

(2)  It  appears  in  a  bona  fide 
newspaper  or  magazine  or  is  used  on 
radio  or  television, 

(3)  It  contains  only  information  the 
substance  of  which  is  included  in  the 
section  10(a]  prospectus. 

(4)  It  states,  conspicuously,  from 
whom  a  prospectus  containing  more 
complete  information  may  be  obtained 
and  that  an  investor  should  read  that 
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prospectus  carefully  before  investing, 
and 

(5)  It  contains  the  statement  required 
by  §  230.433(b)  when  used  prior  to 
effectiveness  of  the  company’s 
registration  statement. 

(b)  An  advertisement  made  pursuant 
to  paragraph  (a)  of  this  section  need  not 
contain  the  statement  required  by 

§  230.425. 

(c)  An  advertisement  made  pursuant 
to  paragraph  (a)  of  this  section  need  not 
be  filed  as  part  of  the  registration 
statement  filed  under  the  Act. 

Note. — Such  advertisement  must,  however, 
be  otherwise  filed  in  accordance  with  the 
requirements  of  §  230.424. 

By  the  Commission. 

August  31, 1979. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  79-28026  Filed  9-7-79;  8:45  amj 
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